Studies on Mediation of the Divorce Cases Involving Domestic Violence by 吴雄雁
 
学校编码：10384                           分类号      密级        




硕  士  学  位  论  文 
 
涉及家庭暴力的离婚案件之调解研究 
Studies on Mediation of the Divorce Cases  
Involving Domestic Violence 
 
 
吴  雄  雁 
 
指导教师姓名：  蒋 月   教 授 
专 业 名 称：  民 商 法 学 
论文提交日期：  2012 年   4 月 
论文答辩时间：  2012 年     月 
学位授予日期：  2012 年     月 
 
答辩委员会主席:            
评    阅    人:             
















































































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 






                             声明人（签名）： 

















































































With the enhancement of people’s awareness of rights, the divorce cases 
attributing to domestic violence are increasing. However, there are heated 
arguments for the circumstances that whether the divorce cases involving 
domestic violence are appropriate to mediation. The current legislation regards 
the mediation procedure as necessary for all divorce cases. Actually, some 
divorce cases involving domestic violence aren’t suitable to introduce the 
mediation procedure. Also, the present mediation mechanism and its supporting 
systems can’t absolutely protect the victims’ personal security, and other 
legitimate rights and interests. As a result, it is a necessary to inspect and 
improve the current legislation.  
In addition to the introduction and conclusion, the dissertation consists of 
four chapters: 
The first chapter introduces the arguments that whether the divorce cases 
involving domestic violence are suitable to settled by mediation, and describes 
the current legislative modes amongst different countries and regions. 
Mediation opponents argue that methods and concepts about mediation are not 
suitable for dealing with issues about domestic violence. Because the domestic 
violence is extremely complex, the mediators could fail to handle it. In addition, 
it could increase the risk of violence toward victims. The proponents claim that 
mediation can be useful and appropriate for divorce cases involving domestic 
violence. Compared with litigation, mediation processes have many advantages, 
such as non-confrontational, low-cost, high efficiency. Furthermore, the trained 
mediators are capable of screening the domestic violence and protecting the 
victims’ rights and interests. There are four legislative modes: the mode of 
mandatory mediation, the mode of choosing mediation, the mode of mediation 
as exceptions, the mode of mediation prohibited. The mode of mandatory 














domestic violence. The second mode is that whether the cases choose mediation 
is up to the application of the parties or the discretion by the courts. The third 
mode is that mediation may be applied in handling a suit for divorce cases 
involving domestic violence only when they meet certain conditions. The last  
mode is that all divorce cases involving domestic violence are excluded from 
mediation. 
 The second chapter is to retort the opponent arguments, and on the base 
of it to justify mediation in the divorce cases involving domestic violence. The 
opponent arguments have many infects. For instance, they simplify the issues of 
domestic violence, misread the values of mediation, and take the power 
imbalance to extremes between the batterer and the victim. However, utilizing 
mediation in those cases is not only fitted with the relief system in divorce 
cases which consists of the ways of divorce, the reasons of divorce, and the 
defenses of divorce, but required by the substantive justice. It has been proved 
that mediation can have a good effect in the divorce cases involving domestic 
violence. 
The third chapter is to establish the mediation system in order to protect 
the victims’ personal safety, and other legitimate rights and interests. Firstly, 
the beginning of mediation process must be determined all by the parties. Also, 
we should establish and perfect systems for suspension and termination. 
Furthermore, we should establish the screening and triage mechanism in order 
to remove the divorce cases involving domestic violence which are not suitable 
for mediation, and establish evaluation mechanism for domestic violence. Last 
but not least, we should design special rules for the mediation, and improve the 
mediator’s qualification, the court’s hardware facilities and community 
resources to ensure the effectiveness of mediation procedures. 
The last chapter is to improve the mediation system and its supporting 
systems for the deficiencies of the current regulations. The current mediation 














such as the contradiction of legislation model, and lacking of the mechanisms of 
screening and evaluation for domestic violence, and without the professional 
mediators, and for want of the necessary supporting systems which contain the 
Writ of Habeas Corpus, the Compensation During Marriage, and the Batterer 
Intervention Programs. Therefore, we should accept the conception that the 
mediation process must be started by the parties, and establish the screening 
and evaluation mechanisms for domestic violence, and set up the special court 
for the cases involving domestic violence and the professional mediators, and 
issue the necessary supporting systems, for examples, the Writ of Habeas 
Corpus, the Compensation During Marriage and the Batterer Intervention 
Programs. Finally, we should establish relevant aid agencies and the 
multi-agency approach to cooperation systems. 
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《家庭暴力婚姻案中的诉讼调解》一文中，⑤也只是对 2008 年 3 月最高人民
法院中国应用法学研究所下发的《涉及家庭暴力婚姻案件审理指南》（以下
简称《审理指南》）中的一些理念进行简单的归纳。  
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宜调解结案[N]．法制日报，2009-7-17（3）． 
















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
